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RIGHT TO RECOVER MONEY ADVANCED 
TO CARRY INTO EXECUTION A CON- 
TRACT KNOWN BY THE LENDER TO 
BE ILLEGAL. 





Criticism was lately made by us of a de- 
cision of the Supreme Court of Oklahoma 
in the case of Citizens’ Natl. Bank v. Mitch- 
ell, 69 Cent. L. J. 279, and as the question 
is highly important, we revert to it. 

We took the position, contrary: to the 
court’s view, that a bank, advancing money 
to enable a bidder, who had obtained an 
award of a government contract, by collu- 
sion with another to suppress competition 
in bidding, to carry out his contract and 
thereby be paid the contract price, could not 
recover, where the bank was informed at 
the time it agreed to advance the money, 
that the contract was infected with ille- 
gality. 

The position of the court was based on 
the following facts: “There is no proof to 
show that the plaintiff bank, or any of its 
officers, knew of the proposed agreement 
(to suppress competition in bidding) be- 
tween Coleman and Mitchell, or had any 
knowledge that any such agreement had 
been entered into, until the day the con- 
tract was awarded to Mitchell or within 
a day or two thereafter. * * * The Indian 
Agent had awarded the contract to Mitchell 
and under the partnership agreement 
Mitchell and Coleman were to be parties, 
and the bank furnished them money * * * 
to enable them to carry out the terms of 
the contract between Mitchell and the gov- 
ernment.” 

Our difference with the court rests 
upon what may be called scienter in lending 





money “to aid in carrying out” not “busi- 
ness enterprises,” but illegal business enter- 
prises. oe 

Our position is stated by Mr. Justice 
Nelson in a quotation the Oklahoma court 
makes from the opinion in the case of Mc- 
Blair v. Gibbes, 17 How. 232: “It may be 
admitted that even a subsequent collaterat 
contract, if made in aid and in furtherance 
of one infected with illegality, partakes of 
its nature, and is equally in violation of 
law.” Then Justice Nelson goes on to 
show that the assignee in that case was not 
a party to certain illegal transactions, and 
his assignment was subsequent, collateral 
and wholly independent of them. . 

But here is a case which seems to us 
most apposite. The Texas Court of Civil 
Appeals, where.a lender took up a note and 
mortgage on furniture in a house of prosti- 
tution, spoke as follows: “The conclusion 
and inference to be drawn from the undis- 
puted evidence in the record is to the effect 
that’ the transactions that culminated in 
taking up the Sadie Beard note and mort- 
gage was to enable the appellant to con- 
tinue the unlawful and immoral business, 
and this fact must have been known to the 
appellee, and also that he knew that from 
continuation of the business appellant ex- 
pected to obtain money by which she would 
be enabled to pay off and discharge the 
note.” Anderson v. Freeman, 100 S, W. 


350. : 
The case of Coulter v. Robertson, 22 


| Miss. (14 S. & M.) 624, further illustrates 


that carrying out the illegal purpose makes 
the subsequent contract “partake of its na- 
ture.” There a borrower gave a note, the 
consideration of which was affected with 
usury. His debtor proposed to settle a 
debt to him by taking up that note with his 
own. ‘The holder accepted the substituted 
note, and the court struck the usury out 
of the latter, upon the theory that this was 
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like a renewal of the original note and a 
carrying into effect the purpose to enforce 
usury. 

If we take the celebrated case of Arm- 
strong v. Toler, 11 Wheat. 258, we find in 
the charge of the court to the jury, unani- 
mously approved in the opinion by Mar- 
shall, the following: “And if the contract 
be in part only connected with the illegal 
transaction, and growing immediately out 
of it, though it be, in fact, a new contract, 
it is equally tainted by it. The case before 
supposed, of an action for the value of 
goods illegally imported for another, or 
freight and expenses attending, founded 
upon a promise, express or implied, exem- 
plifies a part of the above rule; the latter 
part of it may be explained by the following 
case: As if the importation was the result 
of a scheme to consign the goods to the 
friend of the owner, with the privity of 
the former, that he might protect them for 
the owner in case they should be brought 
into jeopardy, I should consider a bond or 
promise afterwards given by the owner to 
his friend, to indemnify him for his ad- 
vances on account of any proceedings 
against the property or otherwise, to con- 
stitute part of the res gestae, or of the orig- 
inal transaction, though it purports to be a 
new contract. For it would clearly be a 
promise growing immediately out of and 
connected with the illegal transaction. It 
would be, in fact, all one transaction; and 
the party to whom the promise was made 
would, by such contrivance, contribute, in 
effect, to the success of the illegal meas- 
ure.” Is it true that it is a good distinc- 
tion to say the bank in the Oklahoma case 
was not privy to the original transaction, 
though it contributes “to the success of the 
illegal measure?” But the bond or promise 
would have been illegal mainly because it 
would have done this, and this contribution 
would be the nexus, in the mind of the 
judge, to tie it back to the original con- 
tract. Without such a contribution to suc- 
cess it would have been a mere incident. 
Is it not a familiar principle, that to carry 





forward an illegal or criminal enterprise 
is to adopt what has gone before? If so, 
is it not the same thing with one, who, 
comes in afterwards, to assist in carrying 
it forward? 

In McMullen v. Hoffman, 174 U. S. 644, 
which the Oklahoma court quotes from 
quite extensively, we find Mr. Justice 
Peckham speaking of all the cases, from 
Armstrong y. Toler down, as placing re- 
covery “upon the ground of the completion 
of the illegal contract, or of a new contract 
upon a good consideration,”. and in no one 
of them, we venture to say, does it appear 
that recovery was allowed where the sub- 
sequent collateral contract was “in aid and 
in furtherance of one infected with illte- 
gality.” On.the contrary, all of the cases 
Justice Peckham reviews show, either that 
the illegal scheme had become an accom- 
plished fact, or there was an implied prom- 
ise wholly disconnected therefrom, or that 
the aider was not knowingly contributing 
to its success. 

We agree with the Oklahoma court that 
a subsequent collateral contract, based upon 
a valid independent consideration is en- 
forceable, but, if it is meant in the eyes of 
the parties to promote the illegal purpose, it 
is impossible for it to be dissociated from 
that purpose. 

A New Hampshire case says: “When an 
illegal contract has been executed by the 
parties themselves and the illegal object has 
been accomplished, the money or price of 
it may be a legal consideration between the 
parties for a promise, express or implied, 
and the court will not unravel the transac- 
tion to discover its origin. Brewing Co 
v. Mudge, 68 N. H. 462. Here the bank’s 
loan was money to be devoted to the aec- 
complishment of an illegal purpose. 

We cited, as sustaining our criticism, the 
case of Hannauer v. Doane, 12 Wall. 345, 
and it has been asserted that its tendency is 
the other way. The general principle we 
contend for is as stated by Mr. Justice 
Bradley: “We have already decided in the 
case of Texas v. White, that a contract 
made in aid of the late rebellion, or in 
furtherance and support thereof is void.” 
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Further along the following is said: “The 
judge in charging the jury, instructed them 
that, if Hunter & Oakes took up Han- 
nauer’s due bills for value, at his request 
and on the faith of his promise to redeem 
them, made after he had given them out 
for supplies, these due bills would consti- 
tute a good consideration for the notes. 
We do not think that this was a correct 
statement of the law. If Hannauer had bor- 
rowed money from Hunter & Oakes to 
redeem the due bills himself, the transac- 
tion would have been different, and the 
loan of the money would have been legal, 
although Hunter & Oakes had known for 
what purpose Hannauer wanted the money. 
They would have been one degree further 
removed from the unlawful transaction.” 

Taking, now, the Oklahoma case and 
comparing the prosecution of this illega! 
purpose with that aimed at by the Con- 
federacy, and Mitchell’s note for supplies 
would be founded on the same sort of con- 
sideration as Hannauer’s due bills, and if 
the bank had purchased such a note given 
to another, its title would be “no better 
than that of the original holder.” But if 
the bank were the original holder and as- 
other bank loaned Mitchell money to take 
up such a note, the second bank would be 
protected. 

If Mitchell had come to the bank, after 
incurring expenses and issuing due bills, 
the bank could have loaned him money to 
take them up, but, as we understand the 
facts, the bank tells Mitchell in advance it 
will give him a line of credit to enable 
him to pay debts, which he proposes to 
contract, in the prosecution of his unlaw- 
ful purpose. We conceive this to make a 
very grave difference. 

After all, however, the fund in court 
went to other meritorious claimants, upon 
other considerations, and, if Mitchell, the 
originator of a fraud upon the government, 
is made to stand any loss, the result would 
have nothing of personal injustice about 
it. It does seem important, though, that 
participants in an illegal enterprise should 
have the doors of courts shut against grant- 
ing them relief. 





NOTES OF IMPORTANT DECISIONS. 


—_ 


CRIMINAL LAW—INTENT IN OPENING 
LETTER OF ANOTHER AND DIVULGING 
ITS CONTENTS.—Judge Charles S. Lobingier, 
Judge of the Court of First Instance for the 
District of Manila, Part 1, shows in the case 
of United States of America v. F. J. Anger, the 
American judge administering some of the 
penal law coming over from Spanish supremacy 
to United States dominion. 


The Philippine Penal Code appears to be in 
the Spanish language and our government in 
its judicial department investigates for de 
cisions of “the Spanish Supreme Tribunal” for 
its construction, and in default of discovery 
on that line, commentaries on the “Codigo 
Penal’—penal code—are resorted to. 

The judges in courts of First Instance try 
cases, civil and criminal, and of all degrees of 
crime, as we understand, without a jury. Con- 
sidering the strange people among whom they 
are thrown, and the consequent difficulty of 
determining questions of credibility, such a 
power over life and liberty, or either, would 
seem to be a responsibility almost, if not quite, 
appalling as resting on the shoulders of one 
of these judges. 

However in the particular case, to which our 
attention has been drawn, the judge appeared 
to display an anxious desire to arrive at the 
truth of the matter and he refused to convict 
where the full measure of proof was -not pro- 
duced. The offense was charged to come un- 
der a section of the Penal Code which forbade 
“any person, in order to discover the secrets 
of another” to “take possession of his letters 
or papers and then divulge such secrets,” un- 
der a certain penalty, or “if he shall not di- 
vulge such secrets,” a certain other penalty. 

The facts showed that accused testified that 
he opened a letter in an envelope showing or 
purporting to show it had been sent out of 
the U. S. Engineer’s office, where he was em- 
ployed as a clerk; that it was sent to this of- 
fice because the addressee was not found; that 
it was his duty to open all mail coming to this 
office and when he saw this letter he opened 
it to discover who was the writer, so as to 
give it to him, and afterwards divulged its con- 
tents. The judge held the letter came right- 
fully into defendant’s possession and he cov!d 
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have had no intention in opening it to discover 
any secrets and therefore to divulge was sub- 
sequent to discovery, whereas the statute re- 
quired that the taking of possession must be 
with intent to discover, and therefore he ac- 
quitted the defendant. 

There seems to us here a very close question. 
The reason of the opening was given by de- 
fendant and it must be conceded that, if that 
were the truth, the defendant should have 
been acquitted. But it looks wholly improb- 
able, that, if he were merely looking for the 
name of the writer, he would come into any 
knowledge of the contents, unless he tried 
to so acquaint himself when he saw who this 
was. Now suppose him to be doing a proper 
thing until he found the name and then to be 
seized with the desire, because he knew the 
writer, to learn his secrets, would not his 
wrong use of what he had opened, be from that 
' moment on unlawful taking? It certainly would 
not be within his duty as a clerk to do any- 
thing more. Putting the writing to a wrong 
use, might be an additional taking. One mo- 
ment it was in his hands as clerk and the next 
moment it was in his hands as an individual. 
The case does not set out very fully the evi- 
dence, but it may easily be surmised a pros- 
ecuting officer could have elaborated what we 
have suggested so as to make a jury reject de- 
fendant’s explanation, while a judge would 
look more carefully to see whether the links 
in a chain of proof were complete. 





CONTRACTS—ILLEGAL CONSIDERATION 
IN SALE OF IMMORAL LITERATURE.— 
In the case of St. Hubert Guild v. Quinn, 118 
N. Y. Stipp. 582, suit was upon a written con- 
tract for the sale of forty-two volumes of the 
works of Voltaire. The defense was that the 
books “contain reading of a licentious, las- 
civious and lewd character and not fit to be 
used or read in the defendant’s family,” and 
the consideration of the contract was illegal. 
Only two of the forty-two volumes were offered 
in evidence—‘The Philosophical Dictionary,” 
and “The Maid of Orleans.” The judge deliv- 
ering the opinion seemed to be a ‘warm de- 
fender of Voltaire, but admitted that some of 
the verses in “The Maid of Orleans” were un- 
doubtedly offensive to the taste of our day and 


that “even admirers of Voltaire regret there. 


are passages in it which have dimmed even the 
fame of its author.” 

But the burden of the opinion is that those 
works are classics and it pleads: “That some 
of these passages, judged by the standard of 
our day, mar, rather than enhance, the value 
of these books, can be admitted without con- 
demning the contract for the sale of the books 
as illegal.” The opinion cites another opinion 





in New York where the court permitted its re- 
ceiver to sell Ovid’s “Art of Love,” “The De- 
cameron of Boccaccio,” “The Heptameron of 
Queen Margaret of Navarre” and “The Con- 
fessions of J. J. Rousseau,” on the ground that 
they were world-renowned literature and there- 
fore, could not be supposed to be aimed at by 
statutes intended to suppress publication of 
immoral and obscene literature, 

We have not the apparent acquaintance with 
these works the New York judge had, but 
from a legal standpoint his opinion sounds to 
us worse than untenable. It looks ridiculous. 
To permit obscenity in a classic, or to exempt 
the spread of immorality in the pages of world- 
renowned literature, when similar passages in 
current writing would send a publisher to jail, 
seems a very foolish distinction, which has its 
only basis-in mere interpolation. 

The judge may have been correct in his 
conclusion, but, if the literature he praises 
had been no better than his reasoning, the con- 
tract sued upon never would have been made. 
Voltaire would have been forgotten long ago. 





CARRIERS—PASSENGER ON FREIGHT 
TRAIN INJURED BY JOLTS AND JERKS.— 
The case of St. Louis & S. F. R. Co. v. Gosnell 
(Okla.), 101 Pac. 1126, is an excellent discus- 
sion, with very abundant citation and consider- 
ation of authority, of the differing risk to which 
a@ passenger on a freight train exposes him- 
self, when injury from such might well be 
thought to authorize the application of the 
maxim res ipsa loquitur. The carrier is bound 
to exercise the same degree of care as in the 
operation of its passenger trains, but the pas- 
senger stands very much towards the opera- 
tion of a freight train as does a workman tow- 
ard risks incident to his employment. 

Much Missouri decision is referred to in the 
opinion, but we fail to notice Mitchel v. 
Chicago & A. Ry. Co., a decision by St. Louis 
Court of Appeals, which we annotated in 68 
Cent. L. J. 48, under heading of Res Ipsa 
Loquitur in Respect to Jerks and Jolts in Rail- 
road Passenger Cars, contending that it was 
neither in line with Missouri authority nor 
other authority on the line of the Gosnell 
case. The jolts and jars in the Gosnell case 
were described as being as fully, if not more, 
severe than in the Mitchel case, but in the 
Gosnell case it was held that no inference of 
negligence on the part of the carrier could be 
legitimately drawn and a motion to direct a 
verdict should have been sustained. 

On looking at our abridged syllabus as to 
this case in 69 Cent, L. J. 290, No. 14, a rather 
misleading inference may perhaps be’ drawn, 
for calling attention to which we express our 
thanks to one of our correspondents. 
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CONTINGENT FEES — THE NEW 
SUGGESTION OF JUDICIAL 
SUPERVISION. 





Of the many efforts of progress that 
are now rooted and flourishing, it is doubt- 
ful if there is one which is so approved by 
laymen as the provisions relating to con- 
tingent fees. A dozen state bar associa- 
tions have adopted resolutions on this sub- 
ject, all of similar import. The identical 
thought now proposed to us has been 
adopted by the American and the New 
York State Bar Associations. In the Iowa 
association a recommendation was passed at 
the last session for a statute providing that 
in all contracts for such fees, whether the 
case is settled out of court or tried to its 
final termination, “the court shall have 
power to fix the fee, notwithstanding the 
agreement of parties.” 

It is readily apparent that this per- 
tains to the livelihood of many lawyers 
in high standing and it doubtless sounds 
to them like a startling innovation of 
questionable merit, like an unwarranted 
limitation upon their sacred powers of con- 
tract. But, be it remembered it is equally 
significant to the laity. It is proposed for 
their benefit and it pertains in many indi- 
vidual instances to a large fraction of their 
all. Although the proposition as ‘it is 
now written only seeks to lessen the scorn 
and the scar of the exorbitant and unjust 
fee, it has been vigorously mooted in many 
quarters. Happily it comes into contro- 
versy now through no pressure from with- 
out. It has arisen like many another is- 
sue in these latter days of professional 
ethics solely from the sense of justice that 
permeates our brethren. It deserves the 
fullest and fairest discussion. It has not 
been hastily proposed, and is by no means 
ill-advised at this time. It will have warm 
supporters and bitter opponents but it 
should be approached  dispassionately, 
calmly viewed from every direction without 
the thought of where the chips may fall, 
and only that which is the very right of the 
issue should triumph or survive. 





It is, however, a pertinent observation to 
be made at the beginning, that the recom- 
mendation is probably purely declarative of 
the law as it has been expounded by the 
courts of some of our states. Still, if en- 
acted into written form, its spirit will be 
more faithfully observed, and such a stat- 
ute will of necessity emphasize the true 
meaning of its provisions and at the same 
time raise the legal profession in popular 
esteem. 

The derivation of the contingent fee. 
harks back to olden times. By the com- 
mon law it was champertous, and the of- 
fenses of champerty and maintenance are 
inseparably woven into its history. Before 
the day of Bracton and probably back even 
to the time of Glanvill, certainly in some 
era of feudalism and as a result thereof, it 
seems the evil influence of bold knights and 
bad barons prompted the laws which for- 
bade both champerty and maintenance. 
Our supreme court partly tells us of the 
species of sharp practice which prevailed. 
Sometimes an humble suitor would volun- 
tarily assign his claim to land or his chose 
in action to a powerful lord, with the sole 
and secret motive of securing the latter’s 
influence at court. At other times the op- 
pressive and powerful liege would on his 
own account purchase all the obtainable 
claims against some humble enemy, and 
armed with this aggregation of assign- 
ments he overwhelmed his victim in court 
with his oppressive and ruinous demands. 
In either event the assignor’s claim plus the 
power and influence of the assignee proved 
a sinister combine, and the unholy alliance 
must have usually met ill-deserved success. 
Wherefore the practice did not survive. It 
was self-destructive. Its wickedness was 
its destruction. Lord Coke said: “Right 
might be trodden down and the weak op- 
pressed.” Closely akin to this practice and ~ 
to these results of the right of assignment 
were both champerty and maintenance. The 
salient vice was the resulting effect of 
transferring in advance a part or all of 
the subject matter of any litigation. So 
the law in its majesty met the situation by 
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the well-known rules prohibiting the assign- 
ment of causes of action and declaring both 
champerty and maintenance to be crimes. 
Those offenses Blackstone said perverted 
“the privileges of the law into an engine of 
oppression.” The “Statutum de Champertie” 
and the “Statutum de Conspiratoribus” re- 
sulted. These two musty: statutes of cen- 
turies ago are legal curiosities to-day. Mark 
the interesting verbiage of the latter, 
couched in one sentence, to-wit: 

“None of our courts shall take any plea to 
““champerty by craft nor by engine, and 
“that no pleaders, apprentices, attornies, 
“stewards of great men, bailiffs, nor any 
“other of the realm, shall take for mainte- 
“nance or the like bargain any manner of 
“suit or plea against other, whereby all the 
“realm is much grieved and both rich and 
“poor troubled in divers manners.” 

As might be expected, the result of such 
laws were not fully anticipated and some re- 
tracing of the steps was necessary. For 
instance, a promissory note even could not 
be transferred at law till the time of Queen 
Anne about two centuries ago. But by 
Lord Eldon’s time, one century ago, it ap- 
pears the courts of England were then dis- 
crediting such impracticable doctrines and 
from then till recent years, the process of 
softening their provisions has been under 
way. ‘The familiar thought of the reason 
ceasing the rule ceased, prevailed. And 
besides this, many of the inequalities of 
ancient historic days no longer existed. 
When the lord of the manor saw only his 
tenants in the jury, and at a time when it 
was possible to oppress a jury or overawe 
a court, then indeed were liberty and jus- 
tice endangered. But now where there is 
no tilting of the court room floor, when the 
strong and the weak actually meet on the 
same level, and are said to drink on equal 
terms at the same juristic spring, the 
spectacle of overawing modern tribunals 
of justice is one not to be feared. 

To-day, causes of action are generally 
speaking assignable. Though all the 
ancient moorings are not yet abandoned, and 
though champertous agreements are still 





professional sins, “a fair contingent fee” is 
held to be permissible in most states, as it 
was legalized by the Field code in New 
York over half a century ago. So long 
as the lawyer’s pay for his services is his 
only property interest in the litigation, his 
fee contingent upon his success now meets 
the approbation of the court and the large 
majority of the profession. It should be 
so. Chief Justice Waite said: “There is 
nothing illegal, immoral or against ‘public 
policy’ in this sort of professional engage- 
ment.” Justice Clifford, of the same court, © 
declared in affirming the same thought that 
“the proposition is one beyond legitimate 
controversy.” 

We should all feel that in many instances 
a sense of justice not only permits, but 
highly approves the plan. It should be 
our wish that the contingent fee may ever 
exist as a blessing to the unfortunate and 
destitute plaintiff. To deprive him of this 
right of contract, with his counsel, is to 
bluntly deny him entrance at the court room 
door. His story is short and simple: “My 
cause is just; my damages are fearful; my 
claim is against a company defended by the 
ablest and best salaried lawyers; I barely 
have means to defray trial costs; my 
lawyers will work for a percentage of my 
recovery.” 

Surely all reason demands that “a fair 
contingent fee” be agreed upon, and be- 
come a mutual valid obligation beneficial 
to both contracting parties. The contingent 
fee actually makes the courthouse the one 
temple of justice for all, equally accessible 
to both the rich and the poor. 

So far there is little occasion for a dif- 
ference of opinion. Probably not so from 
now on. ‘The contract for contingent fee 
is frequently abused by lawyers. It is also 
sometimes accompanied by abusive prac- 
tices that do not pertain to our present 
topic of discussion. It is the one abuse of 
this contract that constitutes the vice which 
is sought to be eradicated by our present 


suggestion. This abuse comes not so 
much in theory as in practice. It relates 
merely to the amount of the fee. So far 
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as the fee is unjust in amount and only so 
far, it is now the object of criticism, Given 
a compos mentis adult client with a sup- 
posed cause of action. Given an attorney 
selected by this client. They meet. The 
problem of the amount of the compensa- 
tion to be agreed upon in advance is no 
easy one. ‘The situation is hedged about 
with peculiar difficulties and uncertainties, 
many of which are usually known or com- 
prehended by the lawyer but not by the 
litigant. It is very clear at the outset 
that it is impossible to estimate a fair com- 
putation for services when neither party 
can more than approximate in the most 
general way what services must be per- 
formed, what time will be consumed, 


what course the case may take, or 
what courts or vicissitudes it may 
pass through. Yet they agree. Imagine 


the following story: A passenger or em- 
ployee on a train, a forgetful dispatcher, a 
collision and wreck, a year in hospital, am- 
putation of both hands and both feet, the 
refusal of the claim agent’s offer, consulta- 
tion with counsel, a fifty per cent contin- 
gent fee agreement, a trial, a verdict for 
$25,000.00 eventually affirmed but contest- 
ed inch by inch, judgment paid and divided 
equally. This extreme instance tells a fa- 
miliar story and recalls to each mind simi- 
lar cases. The law attempted to recom- 
pense an unfortunate man for injuries 
caused by another’s wrong. It apparently 
succeeded as well as restitution at law can 
be made, but not actually. The law has 
really permitted its servant to do a wrong. 
‘When the case is over, the lawyer and the 
client have’ each $12,500.00 cash on hand. 
What does this represent to each? ‘This 
represents to one his entire receipts, award- 
ed him in a court of justice for his injuries, 
the loss of life’s usefulness and life’s en- 
joyment, all of which have just been judi- 
cially appraised at twice that amount. To 
the other it represents merely a few weeks, 
or at most a few months labor. The in- 
equality is obvious. Obvious inequality 
is obvious injustice. The contract was un- 
conscionable and there is little justice in the 


‘situation, and our conscience asks 





the 
question, are we really pean at the altar 
of justice? 

In cases where liability is doubtful, the 
attorney may devote more energy and may 
more nearly earn his large percentage fee 
than in the case I have above stated. This 
only signifies that the sting of injustice is 
then not so painful. But even the lesser 
sting still stings. 

Rail as some members will at the agita- 
tion, our profession as a body should en- 
dure the sting no longer. The time was, 
for instance, when foreclosing mortgages 
was most lucrative in Iowa, and attorneys 
frequently collected unjust fees in this 
work, simply because they were agreed up- 
on by the parties in advance. Result: The 
legislature sought to rectify the wrong and 
minimized the rewards of that class of busi- — 
ness. In the metropolis of a certain state only 
a few years ago there was this situation: 
A man would buy three lots. He would 
give one for an abstract of title. He would 
give the second for a lawyer’s opinion that 
that title was good. He therefore would 
have one lot at the cost of three. Result: 
The Torrens system of transfer is now in 
vogue in that city, greatly to the chagrin 
of both the abstractor and the title lawyer. 
So it may be true after all that straws 
do show the direction of the wind and pos- 
sibly something of its amperage and volt- 
age as well. Burke said: “I love clamor 
when there is an abuse. The alarm bell 
disturbs the inhabitants, but saves them 
from being burned in their beds.” 

The great justification offered for the 
unfair contingent fee is the claim that the 
clients are competent to contract and they 
must abide by their bargain. This is a 
false estimate of both parties. A client’s 
full age and soundness of mind do not 
necessarily alter the situation. A transporta- 
tion company cannot exact from you an- 
reasonable rates or enforce unfair regu- 
lations simply because you agree to them. 
A telegraph company or any public service 
company cannot insist upon unreasonable 
terms which you have assented to at its 
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dictation. You may agree to terms in an 
insurance contract from whose harshness 
the law will readily relieve you. When 
these bodies, bodies corporate, admittedly 
created only for pecuniary profit, are le- 
gally forbidden from insisting upon the 
last unfair letter of their agreements, 
should we who disavow the mercenary 
spirit complain of a similar rule applicable 
to contracts in our calling? Very many 
agreements of sound minds are woefully 
lacking in legal sanctity. In fact no con- 
tract tinged with hardship, unfairness or 
evil tendencies is favored, and the ex- 
amples at hand are numerous which the 
law in its wisdom refuses to enforce, yes 
refuses to recognize, of agreements solemn- 
ly made by competent adults. A wager 
contract, a lobby contract, agreements for 
monopoly or restraint of trade, agreements 
not to prosecute or to oust courts of their 
jurisdiction, agreements with alien enemies, 
marriage brokerage or immoral contracts, 
these and almost countless other instances 
are condemned by that public policy of our 
land which assists courts to do and not un- 
do what they were established to do. 

Too often the parties to the contingent 
fee do not stand at arm’s length or on 
equal footing. Perhaps it is seldom that 
the element of actual oppression does exist. 
Yet not infrequently the distress of mind, 
his physical or financial condition, his ig- 
norance of the true merit of his case or of 
the reasonable value of the attorney’s ser- 
vices, one or more of these elements may 
unite in causing the prospective litigant to 
agree in advance to an ill-advised bargain. 
On the other hand, if there is no such tin- 
just element present, the bargain is then 
fair in all respects and will merit universal 
approval. This should be kept uppermost 
in mind throughout the whole controversy. 

We need not be reminded that the attor- 
ney is an officer of the court, and as such 
is sought out by his employer. His office 
is public in many of its features and in 
some respects his employment is a public 
duty. The right to pursue the calling is 
conferred by the courts, and so long as 





the privilege continues the court exacts 
from attorneys, its said officials, at all times 
and in all cases the utmost good faith tow- 
ard every client, always guarding the fiduci- 
ary relation with the closest scrutiny. The 
client is the ward of the law. When he 
seeks protection of the law, he must be 
protected and not exploited. Self inter- 
est and duty to client must never rise in 
surging conflict in the lawyer’s breast. The 
court permits no sharp practice and no ad- 
vantage over clients’ frailties or necessi- 
ties, and it wisely indulges in no presump- 
tions which favor the lawyer’s dealings who 
has unjustly secured from his client any 
part of the subject matter of litigation. The 
court may proceed summarily against the 
attorney for any wrongs on his part which 
arise in the professional engagement. In 
short, the power of the court to inquire in- 
to the reasonableness of the fee seems to be 
in full-accord with all the law of attorney 
and client. 

The reasonable value of the services ren- 
dered is the amount of fee every court will 
always award. This is the crowning jus- 
tice of the proposed plan. No attorney 
can honorably demand more than reason- 
able compensation and of this award he 
will always be assured. Under such cir- 
cumstances to oppose the adoption of the 
proposed limitations upon the contingent 
fee contract is little else than asking the 
law to assist the lawyer in securing exorbi- 
tant, unreasonable and excessive compen- 
sation for his services in a court of justice. 
What is a fair contingent fee? ll the 
circumstances ordinarily controlling when 
the fee is not contingent must. be consid- 
ered, besides which the fact of contingency, 
the attorney’s risk of securing no fee at all, 
the terms agreed wpon, the circumstances 
of the agreement all must be fairly canvass- 
ed and weighed, and a just and reasonable 
amount determined. This is just to all 
and a stigma to none and who can doubt 
but that the bar will thus fare as well at 
the hands of the court fixing fees for en- 
forcing unliquidated claims, as it has fared 
for thirty years at the hands of the legisla- 
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ture that fixed the inflexible fees on writ- 
ten contracts. The duty will be no bur- 
densome one and those tribunals already 
entrusted with their other innumerable im- 
portant duties may, we hope, be safely en- 
trusted with an added duty in aiding the 
elevation of the attorney at law, the law 
and the court itself. 

The days of tainted money are not all 
past. And it is not our duty to join the 
mad race for forbidden treasure. Ours is 
to sow the field and cultivate only truth 
and right; ours is to weed out falsehood 
and uproot wrong; ours is to be content 
with the honored harvest, now meagre, 
now abundant, which we will garner in 
justice’s name, 

James W. BoiLincer. 

Davenport, Iowa. 








HIGHWAYS—AUTOMOBILES. 





INGRAHAM v. STOCKAMORE,. 





Supreme Court of New York, Trial Term, 
Fulton County, April, 1909. 





An automobile being a dangerous machine, 
the owner is responsible for injuries due to the 
negligence of any one he permits to run it. 


SPENCER, J.: The plaintiff has recovered 
a verdict against both defendants for injuries 
sustained by being run into by an automobile 
owned by the defendant Stockamore, and oper- 
ated by the defendant Van Vranken. The lat- 
ter was employed generally by the former; 
one of his duties being to act as chauffeur. At 
the time of the accident he was in charge of 


the machine with the consent of the owner. 


and was making a pleasure trip with some 
boon companions. In going along Main Street 
in the city of Gloversville, the machine was so 
managed that it ran into a covered carriage, 
known as a doctor's gig, which stood at the 
side of the street in front of a house. The 
plaintiff, as driver, was sitting in the gig and 
was thrown out and injured.. The jury were 
instructed by the court that they might find a 
verdict against the defendant Stockamore, the 





owner, if the machine was being used with his 
consent; the law being stated in these words: 

“TI am going to charge you that the owner of 
an automobile should be responsible for in- 
juries caused by it by the negligence of any 
one whom he permits to run it in the public 
street.” 

The legal proposition contained in this in- 
struction is, no doubt, a novel one, but finds 
full justification in the novelty of the situa- 
tion. The responsibility which should be im- 
posed upon owners of automobiles must be 
measured by the character of the machines, 
the place where they are used, and the dangers 
attending their use. Automobiles are danger- 
ous. The statute (Motor Vehicle Law, Laws 
1904, p. 1811, c. 588) requires that every per- 
son acquiring an automobile shall, for every 
such vehicle owned by him, file in the officé of 
the Secretary of State a statement of his 
name and address, with a brief description of 
the vehicle to be registered, including the 
name of the maker, factory number, style, and 
motor power. Also every owner is required to 
have a number, assigned by the Secretary of 
State, displayed on the back of the car in such 
a manner as to be plainly visible. Unregis- 
tered automobiles are prohibited from being 
used upon the highway. The statute also pro- 


‘vides-that every person acting as chauffeur 


must make application to the Secretary of — 
State, giving his name and address and the 
trade-name and motive power of the vehicles 
he is able to operate, and this also must be 
filed in the office of the Secretary of State. 
Upon such filing the Secretary of State is re- 
quired to furnish such chauffeur a badge, prop- 
erly stamped, which badge shall be worn by 
the chauffeur, pinned upon his clothing in @ 
conspicuous place, at all times while he is 
operating his, machine. No unregistered per- 
son is permitted to act as chauffeur, nor may 
one authorized permit another to make use of 
his badge, under penalty of fine and imprison- 
ment. ‘ 

It would seem, from these provisions in ref- 
erence to the owners of automobiles and those 
who operate them, that the Legislature regard- 
ed automobiles as dangerous machines, and 
that their owners should be under special lia- 
bilities for the manner in which they operate 
them. No such restrictions have ever been 
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imposed on other methods of transportation on 
highways. It is absurd to say that an auto- 
mobile is no more dangerous than a team of 
horses. The latter have been used time out 
of mind, and comparatively few accidents have 

* occurred, and those mostly to the ones using 
the horses. During the few years that auto- 
mobiles have been in use, fatal accidents have 
been of almost daily occurrence, and automo- 
biles have come to be regarded in both city 
and country as a menace to people on the 
highway. Their rapidity and the stillness of 
their movements make them especially danger- 
ous to pedestrians. Attempts have been 
made by law to limit their speed, but it has 
been impossible to enforce the law. No doubt 
the legislature had in mind these facts when 
making the provisions of the act. Such pro- 
visions, requiring the registration of the names 
of the owner and chauffeur and the number of 
each machine, can have but one purpose—to 
enable identification of the persons responsible 
in case of accident. 

An automobile being a dangerous machine, 
its owner should be held responsible for the 
manner in which it is used; and his liability 
should extend to its use by any one with his 
consent. He may not deliver it over to any 
one he pleases and not be responsible for the 
conséquences. The learned justice, in the pre- 
vailing opinion in Cunningham v. Castle, 127 
App. Div. 580, 111 N. Y. Supp. 1057, says: 

“It may be that it would be wise and in the 
public interests that responsibility for an ac- 
cident caused by an automobile should be fixed 
to the owner thereof irrespective of the person 
driving it, but the law does not so provide.” 

I do not think so stringent a rule is neces- 
sary. In cases where an automobile is used 
without the consent of its owner, the latter 
should not be responsible; but, in those cases 
where an automobile is operated on the high- 
way with the consent of the owner, he should 
be responsible. The impression of the justice 
quoted seems to be that the court, in dealing 
with a-case in which an automobile is con- 
cerned, is bound by the rules which have ap- 
Plication to horses, sail-boats and motor 
launches; but the court is not so limited. It 
must make use of a rule which meets the con- 
ditions; and, if there exists no rule applicable, 
then it must promulgate one that will be ap- 
plicable, 

It seems to me that the just and true rule 
as to owners of automobiles is the one given 
to the jury on the trial of this case, and the 
motion therefore to set aside the verdict is 
denied. 

Ordered accordingly. 





Note.—Responsibility of Owner of Automobile 
as a Dangerous Machine.—The serious question 
before the New York court was, or should have 
been, whether an automobile is a dangerous in- 
strumentality within the sense,of the rule the 
court applied. It is certainly a lawful vehicle, 
and it is to be expected that highways are to 
be opened to improved modes of travel thereon, 
and it is well known that any new kind of ve- 
hicle on a highway, if it varies greatly from 
former styles would at the inception of its 
use cause apprehension to horses until they be- 
came accustomed to it. But it would be ri- 
diculous to hold that merely the strange appear- 
ance of vehicles would bar them from highways 
because this would for awhile frighten horses. 
In some countries horses might be barred be- 
cause their attachment to vehicles would terrify 
oxen. 


Whether or not they are essentially dangerous 
machines because their management cannot pre- 
vent their being erratic and uncontrollable, is an- 
other question. 


Two Missouri courts regard them as lawful 
vehicles on a highway and hold that while 
an automobile has “equal rights on _ the 
road with an ordinary vehicle, it is a sort of 
menace to the traveling public, and on account 
of the danger to others incident to its operation 
upon public highways, the chauffeur in charge is 
bound to exercise care commensurate with the 
risk of injury to other vehicles and pedestrians 
on the road.” This language was used by the St. 
Louis Court of Appeals in the case of McFern 
v. Gardner, 121 Mo. App. 1, and was approved by 
the Kansas City Court of Appeals in Hall v. 
Compton, 130 Mo. App. 675. Whether it is such 
“sort of menace” as to come under the rule of the 
principal case was not involved in either of the 
above cases. 

In Indiana we find that the case of Indian 
Springs Co. v. Brown, 165 Ind. 465, had no oc- 
casion to pass on the question of an automobile 
being a dangerous machine for damage done by 
which an owner entrusting it to another would 
be responsible where negligently used, it neverthe- 
less puts on the user thereof an extraordinary 
degree as using a dangerous machine. It said: 
“Appellant, in operating on the highway a novel 
wheeled conveyance of uncommon appearance 
and making an unusual noise, owed to the plain- 
tiff and other travelers the duty of carefully con- 
trolling and driving the same along, so as to 
avoid causing needless injury. This duty re- 
quired appellant to take into account the charac- 
ter of its machine, its general appearance, the 
loud puffing noise sent forth while going, its 
new use in the vicinity, its tendency to frighten 
horses, and from these and all other pertinent 
considerations proceed with that speed and cau- 
tion which reasonable care requires, according 
to the place and the presence of other travelers.” 

And in Connecticut there is found an arguendo 
observation somewhat foreshadowing responsi- 
bility on an owner for merely entrusting his ma- 
chine to another, but the point was not involved. 
Thus, in the case of Irwin v. Judge, 81 Conn. 492, 
71 Atl. 572, the facts showed that defendant was 
riding in his own automobile, the chauffeur of 
which was in the employ and pay of another 
person. The court said: “Although it appeared 
that Caldwell was in the employ and pay of an- 
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other person than the defendant, it was undis- 
puted that at the time of the accident he was, and 
for some weeks had been, entrusted by the de- 
fendant with the running and management of his 
car, as chauffeurs ordinarily are by owners of 
automobiles. He seems to have differed from 
the ordinary chauffeur only in his inexperience. 
The defendant testified that Caldwell was taking 
care of his, the defendant’s, car and running it, 
and that he, the defendant, was teaching him to 
run it.’ 


Here the chauffeur was directly under the eye 
and control of the owner and was operating it by 
his command and direction. 

A case more directly in point is that of Bar- 
more v. Railway Co., 85 Miss. 426, where plaintiff 
was injured by employee of defendant in the 
negligent use of a “railroad tricycle.” The court 
said: “There is another theory developed by this 
record which the appellant was entitled to have 
submitted to the consideration of the jury. It 
gTows out of the well-established principle of law 
that a master who entrusts the custody and con- 
trol of a dangerous appliance or agency to the 
management of a servant will not be permitted 
to avoid responsibility for injuries inflicted there- 
by, on the plea that the servant, in the particular 
act complained of, was acting outside of the 
scope of his employment.” The opinion also 
quoted the following from 1 Thomp. Com. on 
Neg.: “Whenever a master sends a servant out 
beyond his own eye and immediate control, in 
the custody of any species of property of the 
master, which, unless properly cared for, guard- 
ed and used, is liable to work injury to third 
persons, it is necessarily a part of the duty which 
the master commits to thé servant so to care for, 
guard and use such property as that it shall not 
work such injury,” and cases cited. It is further 
said it may be difficult to say what appliances 
may come within the description of “dangerous.” 
Whitfield, C. J., dissented, and upon this particu- 
lar ground held that there was “no inherent 
danger in this tricycle.” Whether he would hold 
similarly as to an auto cannot be said. 

The Barmore case relied also on Railway v. 
Shields, 47 Oh. St. 387, where an employee of de- 
fendant was entrusted with torpedoes used for 
explosive purposes on a railroad track to give 
signals of approaching trains. This employee 
used some of them in sport on a track to frighten 
some lady passengers on a freight train and 
one failed to explode. It being picked up on the 
track by a boy, his curiosity about it led to his 
injury. It was held that a duty of custody was 
violated by the servant and the responsibility of 
the master was carried over to embrace the injury 
from the dangerous nature of the torpedo. A 
servant “cannot depart from the duty entrusted 
to him, when that duty regards the rights of 
others in respect to the employment of danger- 
ous instruments of the master in the prosecution 
of his business, without making the master liable 
for the consequences.” Judge Whitfield in his 
dissent claimed the Barmore case was _ not 
touched by such a declaration of law, because, 
as we have said, a railroad tricycle was not in- 
herently dangerous. 


Some. cases have omitted to discuss automo- 
biles as being inherently dangerous machines 
in ruling non-liability of owner as _ master, 
where they were used by others permissively in 





their own affairs, as for example Slater v. Adv. 
Thresher Co., 97 Minn. 305. In that case the own- 
er was held not liable for injury occasioned by its 
use beyond the scope of an agent’s employment. 
The facts show that the general agent of the 
owner had in his custody, to be used for owner’s 
purposes, an automobile, and while using it for 
his own pleasure, after business hours, his al- 
leged negligence caused the injury complained of 
on a highway, plaintiff's horses being caused to 
run away. The court did not discuss, at all, the 
question of a servant’s use of a dangerous in- 
strumentality entrusted to his care, and the own- 
er was held not liable. Similarly was there 
omission from the opinion and decision in the 
case of Reynolds v. Buck, 127 Iowa, 601. 


There is a decided tendency in the decisions to 
hold that the operator must take notice both of 
the alarming qualities of automobiles and their 
tendency to get beyond control, and, therefore, 
that due regard for the rights of other users of 
the highway makes it negligence not to try to 
prevent consequences reasonably to be foreseen. 
This brings automobiles certainly within the 
scope of regulatory legislation, but a mere suffi- 
ciency of basis for that might not form the predi- 
cate of such a conclusion as the New York court 
draws. Furthermore, perfection in control might 
obviate this. In some cases automobiles have been 
thought to be dangerous because they were noisy 
and in some because they were noiseless, and 
would come upon man or beast unexpectedly. 


A late Massachusetts case speaks very strenu- 
ously regarding automobiles in the way of dis- 
tinguishing them from other vehicles. A statute 
provided that non-residents owning automobiles 
otherwise complying with the law as to motor 
vehicles, could operate them “on the roads and 
highways of this state for a period not exceeding 
fifteen days without a license.” Where a non- 
resident had exceeded this time and his machine 
was injured in a collision with a trolley car, the 
court said: “If we had before us simply the case 
of a plaintiff who was driving his vehicle on a 
public highway in a manner forbidden by law or 
without appliances required by law, but who, while 
himself using all due care, had been injured by an 
accident due solely to the negligence of a third 
person * * * it could not be said that such 
a plaintiff was barred of recovery by the mere 
fact of his violation cf law. But that is not the 
case which is here presented. We are dealing 
with a peculiar kind of vehicle, which has only 
recently come into use, which requires unusual 
care in its management, and the presence of 
which on the highways has been found to in- 
yolve more than ordinary risks to other travel- 
ers, * * * The legislature intended to out- 
law. unregistered machines, and to give them, as 
to persons lawfully using the highways, no other 
right than that of being exempt from wanton or 
willful injury. They were to be no more travel- 
ers than a runaway horse.” The court then 
calls plaintiff a trespasser, violating a law made 
for protection against him. This language ind1- 
cates strongly that the Massachusetts court con- 
strued its law very much as the principal case 
construed the New York law, and left open a 
large door for the inference that there also the 
rule applied by the principal case and the Mis- 
sissippi cases. See Dudley v. St. Ry. Co.. 202 
Mass, 443, 89 N. E. 25. 
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The question involved in the above annotation 
was discussed by us in 67 Cent. L. J. 467 and 
the view taken that the weight of authority is 
with the case of Cunningham v. Castle, 111 N. 
Y. S. 1057, that an automobile does not come 
within the rule applied by the principal case to 
it, but it seems that such strenuous and descrip- 
tive language is being used in respect to those 
vehicles as to foreshadow much difference of 
opinion in the states on this subject. We per- 
ceive that the court of appeals must allay conflict 
between the lower New York courts. G 








JETSAM AND FLOTSAM. 





LAW IN BOOKS AND LAW IN ACTION. 

In an address delivered before the Maryland 
State Bar Association, Prof. Roscoe Pound dis- 
courses learnedly upon the insufficiency of the 
common law as the measure of twentieth cen- 
tury justice, contending that it is only by giv- 
ing to jurisprudence a social interpretation, 
and by introducing new principles through leg- 
islation, that the law in the books can be 
adopted to present day needs. As an expression 
of current thought among those who hold to 
the social interpretation of legal science, as 
opposed to the individualistic theory, the ad- 
dress is well worth reading. From the “Balti- 
more Daily Record we make a brief quotation: 

“If we look. closely, distinctions between law 
in the books and law in action, between the 
rules that purport to govern the relations of 
man and man and those that in fact govern 
them, will appear, and it will be found that 
to-day also the distinction between legal theory 
and judicial administration is often a very real 
and a very deep one. 

“Let us take a few examples. It is a settled 
dogma of the books that all doubts are to be 
resolved in favor of the constitutionality of a 
statute, that the courts will not declare it in 
conflict with the constitution.unless clearly and 
indubitably driven to that conclusion. But it 
cannot be maintained that such is the actual 
practice, especially with respect to social legis- 
lation claimed to be in conflict with constitu- 
tional guaranties of liberty and property. The 
mere fact that the Court of Appeals of New 
York and the Supreme Court of the United 
States differed on such questions as the power 
to regulate hours of labor on municipal and 
public contracts, and the power to regulate the 
hours of labor of bakers, the former holding 
adversely to the one (People v. Coler, 116 N. L. 
1) and upholding the other (People v. Lochner, 
177 N. Y. 145) while the latter court had already 
ruled the opposite on the first question (U. S. 
v. Martin, 94 U. S. 400) and then reversed the 
ruling of the New York court on the second 
(Lochner v. New York, 198 U. S. 45) speaks for 
itself. Many more instances might be noted. 
But it is enough to say that anyone who 
studies critically the course of decisions upon 
constitutional questions in a majority of our 
state courts in recent years must agree with 
Professor Freund that the courts in practice 
tend to overturn all legislation which they deem 
unwise (Green Bag, XVIII, 416) and must ad- 
mit the truth of Professor» Dodd’s statement: 

“‘The courts have now definitely invaded the 
field of public policy and are quick to declare 
unconstitutional almost any laws of which they 





disapprove, particularly in the fields of social 
and industrial legislation. The statement still 
repeated by the courts that laws will not be 
declared unconstitutional unless their repugn- 
ance to the constitution is clear beyond a rea- 
sonable doubt, seems now to have become a 
mere courteous and smoothly transmitted plati- 
tude.” (The Growth of Judicial Power, Pol. 
Sci. ‘Quarterly, XXIV, 193, 194). 

“Departure from the legal theory at this point 
is leading to another change. The doctrine of 
the books is that an unconstitutional statute is 
simply a nullity. There never was such a stat- 
ute. No legal effect whatever has been produced. 
But when in five years the courts of this coun- 
try hold three hundred and seventy-seven stat- 
utes, or an average of over seventy-one a year, 
unconstitutional, it is obvious that such a theory 
becomes highly inconvenient. It is a natural 
consequence that a practice of recognizing what 
might be called ‘de facto statutes’ is beginning 
to appear in-one guise or another. (The Growth 
of Judicial Power, Pol. Sci. Quarterly, XXIV, 
199). 

“Another example is to be found in those 
jurisdictions where the common law doctrines 
as to employer’s liability still obtain, and in 
those corners of employer's liability in other 
jurisdictions where recent legislation has left 
the common law in force. It is notorious that 
a feeling that employers and great industrial 
enterprises should bear the cost of the human 
wear and tear incident to their operations dic- 
tates more verdicts in cases of employer’s lia- 
bility than the rules of law laid down in the 
charges of the courts. Most of the new trials 
directed by our highest courts of review be- 
cause the verdict returned are not sustained by 
the evidence are in cases of this sort. Here 
the law in the books is settled and defined. The 
law administered is very different, and only the 
charge of the court, rigidly examined on ap- 
peal, serves to preserve an appearance of life 
in the legal theory. * * * * 

“Not only does the law in the books seek to 
surround accused persons with safeguards which 
the practical exigencies of prosecution will not 
put up with, but at other times it demands con- 
viction of persons whom local or even general 
opinion does not desire to punish. Jury law- 
lessness is the great corrective of law in its 
actual administration. The will of the state at 
large imposed on a reluctant community, the 
will of a majority imposed on a vigorous and 
determined minority, find the same obstacle in 
the local jury that formerly confronted kings 
and ministers. 

“More than this, where in a particular cause 
there are peculiar considerations of mitigation 
or circumstances requiring exercise of a dispen- 
sing power, the power of juries to render gen- 
eral verdicts needs only a little help from 
alienist theories of insanity to enable a verdict 
to be rendered which will accord with the moral 
sense of the community. Here again, as in the 
ease of the ‘third degree,’ the law is often too 
mechanical at a point requiring great nicety of 
adjustment. And the tendency to extend the 
scope of jury lawlessness, manifest in almost 
all jurisdictions, indicates that there are many 
points where a readjustment or a better ad- 
justment must be had. For instance, legisla- 
tion making questions of negligence in all cases 
matters wholly for the jury is becoming com- 
mon. Many states make juries judges of the 
law in criminal causes, and a larger number 
commit to juries the power of sentencing in 
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many classes of prosecutions, or even in all 
cases. 

“Persistent attempts are making to leave all 
cases of contempt to juries. More than all 
these, legislation against comment upon the 
facts in the charge of the court, requiring a 
written charge, or in some states limiting the 
court to granting or refusing written instruc- 
tions tendered by counsel, has reduced the 
charge of the court to an imposing but inef- 
fective ritual and turned the actual decision of 
cause over to a jury unfettered by rules of law. 

“What is the purpose and what the occasion 
of the extensions of the powers of juries to 
which I have referred? Practically the purpose 
is, in largest part, to keep the letter of the 
law the same in the books while allowing the 
jury free rein to apply different rules or extra- 
legal considerations in the actual decision of 
causes—-to create new breaches and widen ex- 
isting breaches between law in the books and 
law in action. 

“The occasion is that popular thought and 
popular action are at variance with many of 
the doctrines and rules in the books, and that 
the law is trying to save the latter and ac- 
commodate itself to the former by the good old 
device of calling a pickax a case-knife. If the 
ritual of charging the jury on the law with aca- 
demic exactness is preserved, the record will 
show that the case was decided according to 
law, and the fact the jury dealt with it accord- 
ing to extra-legal notions of conformity to the 
views of the community for the time being is 
covered up. It is worthy of consideration 
whether the exaggerated tendency of American 
procedure in the past fifty years to try the 
record rather than the cause is not in part a 
result of extravagant powers of juries. To 
adjust the rules of law to the exigencies of ac- 
tion we have set up a wide dispensing power in 
juries.” 





A CORRECTION, 

We failed to give credit to the National Cor- 
poration Reporter for a good story which ap- 
peared as the first item in our Humor of the 
Law column in‘our issue of October 1, 1909. We 
crave the pardon of our esteemed contemporary, 
from whose columns we often find much that 
is interesting. 








NEWS ITEM. , 





A NEW MEMBER OF A PROMINENT FIRM. 
A few weeks ago we were favored with a call 


_from Mr. Richard F. Goldsborough, the new 


member of the prominent New Orleans firm of 
Farrar, Jonas, Goldsborough & Goldberg. Mr. 
Goldsborough takes the place of Mr. E.°B. 
Kruttschnitt, deceased. 

We congratulate the new firm and Mr. Golds- 
borough, who has just become a member of it. 
Mr. Edgar H. Farrar, the senior member of 
this firm is a well known lawyer and an au- 
thority on admiralty law and jurisdiction. We 
had the pleasure of being present in the De- 
troit Convention of the American Bar Associa- 
tion this year on the day Mr. Farrar participat- 
ed in the debates on suggested amendments to 
the admiralty laws. His remarks were ex- 
ceedingly clear and elucidating. 





Mr. Goldsborough, the new member of the 
firm, is a native of Maryland, where he was 
born in 1871, and is a nephew of Admiral Louis 
Goldsborough, and a descendant of the repre- 
sentative of Maryland in the Continental Con- 
gress. Mr. Goldsborough, after graduating 
from Princeton in 1891, entered the law school 
of the University of Virginia, and was admitted 
to the bar of that state in 1893. He also took 
the law course at Harvard, receiving his di- 
ploma there also, and was admitted to the bar 
.of New York in 1894. He began practicing law 
as managing clerk for Hornblower, Byrne, Mil- 
ler and Potter, one of the leading firms of the 
great metropolis, and remained with them until 
1898, when he became associated with Joseph 
L. Delafield in the practice of his profession. 
In 1900 he became the senior member of the 
firm of Goldsborough, Warner & Sykes, and 
his firm enjoyed a large and lucrative practice 
in the city of New York. It was with reluc- 
tance on his part that Mr. Goldsborough was 
compelled to leave New York, due to the sever- 
ity of the winter, which impaired his health. 
He has been in the south for almost two years, 
and his health has been entirely restored. 

The Central Law Journal has numbered this 
firm among its subscribers for a long number 
of years and enjoyed continuously its enthusi- 
astic support and confidence. 


. 








HUMOR OF THE LAW. 





Mark Twain was waiting for a street car in 
Boston when a young girl approached him, 
smiling. She was a lovely girl, fresh, blooming, 
ingenuous, bubbling with enthusiasm, and evi- 
dently on her way home from school. . 

“Pardon me,” she, said. “I know it’s very 
unconventional, but I may never have another 
chance. Would you mind giving me your au- 
tograph?” 

“Glad to do it, my dear child,” said Mr. 
Clemens, drawing out his fountain’ pen. 

“Oh, it’s so good of you,” gurgled the girl. 
“You know, I’ve never seen you but once, Chief 
Justice Fuller, and that was at a distance; but 
I’ve seen your portrait so often that I recog- 
nized you the moment I saw you here.” 

“Um—m——mm!”” said Mr. Clemens, noncom- 
mittally. Then he took from her eager hands 
her nice little autograph album and wrote in 
bold script these words: 

It is delicious to be full, 
But it is heavenly to be Fuller. 
I am cordially yours, 
. MELVILLE W. FULLER. 

Mr. Clemens has not heard from Chief Justice 

Fuller yet.—Harper’s Weekly. 


A prisoner was in the night court on a charge 
of disorderly conduct and intoxication. 

“Where do you work?” asked the magistrate. 

“Blectrician, Columbia University,” was the 
response. \ 

“What would President Butler do if he knew 
you were this way?” 

“He'd discharge me; and say, your honor, take 
a tip from a wise guy like him and do the same: 
yourself.” 

The magistrate did. 
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1. Accident Insurance—Construction.—A clause 
in an accident policy limiting the time for the 
giving of notice and the furnishing of proof of 
an accident covered by the policy must be 
strictly construed against insurer.—Breeden y. 
Aetna Life Ins. Co., S. D., 124 N. W. 348. 

2. Action—Injury to Unlawful Business.— 
Injury to the reputation of a business which the 
law forbids to be carried on cannot be made the 
basis of a recovery of damages.—Lewis v. Bran- 
nen, Ga., 65 S. E. 189. 

3. Adverse Possession—Color of Title-—The 
fact that the acknowledgment of a deed was 
defective did not render it ineffectual as color 
of title—Clark y. Dunn, Ala., 50 So.. 93. 

4. Grantee of Mortgagor.—Possession by 
the grantee of a mortgagor under a warranty 
deed is not adverse to the mortgagee, without 
an expressed denial of holding under him with 
notice.—Co-operative Building Bank v. Hawkins, 
R. I., 73 Atl. 617. 

5. Hostile Character.—Possession of land 
under a contract to purchase is not hostile to 
the rights of the vendor while he holds the le- 
gal title—Hooper v. Young, Cal., 102 Pac. 950. 

6. School Lands.—A grantee of a purchaser 
of school lands paying one-fortieth of the price 
in cash is in the attitudé of the state, and no 
limitation can be pleaded against him.—Ham- 
man v. Presswood, Tex., 120 S. W. 1052. 

7. Appearance—Service of Summons.—A de- 
fendant waives his right to object to a judg- 
ment for want of proper service of summons by 
appearing and asking leave to answer.—Ander- 
son v. McClellan, Or., 102 Pac. 1015. 

8. ‘Assignments—Future Earnings.—An as- 














signment of future earnings from an existing 
employment held valid, but the fact that the 
assignor was then employed would not support 
an assignment of earnings from a possible fu- 
ture employment.—Cox v. Hughes, Cal., 102 Pac. 
956. 


9.——-Nonnegotiable Contracts.—Where non- 
negotiable contracts to furnish ties to a railroad 
were assigned, the mere fact that the railroad 
subsequently canceled them and refused to al- 
low the assignees to fill them did not impose 
any liability on the assignors.—Galbreath  v. 
Wallrich, Colo., 102 Pac. 1085. 


10. Attorney and Client—Confidential Rela- 
tions—An attorney cannot use any knowledge 
acquired through his client for his own advan- 
tage, adverse to his client, even though the re- 
lations have ceased.—Sanford v. Flint, Minn., 
122 N. W. 315. . 

11. Disbarment.—To justify disbarment of 
an attorney, it is unnecessary that his offense 
should constitute a contempt or crime.—In re 
Thatcher, Ohio, 89 N. E. 39. 

12. Bankruptcy—Appealable Orders.—An or- 
der of a court of bankruptcy adjudging an in- 
dividual to be a member of a bankrupt partner- 
ship and liable for its debts is not appealable. 
—Francis v. McNeal, U. S. C. C. of App., Third 
Circuit, 170 Fed. 445. 

13.—Corporations.—A corporation which had 
actually been engaged only in the business of 
producing a theatrical play is not subject to 
bankruptcy proceedings.—In re J. J. Reisler 
Amusement Co., U. S. D. C., S. D. N. Y., 171 Fed. 
283. 

14. Distribution of Assets.—The rights of 
creditor to share in.the distribution of a bank- 
rupt’s estate are fixed by the status of their 
claims at the beginning of the proceedings.—In 
re Reading Hosiery Co., U. S. D. C. E. D. Pa., 
171 Fed. 195. 

15. Exemptions.—Attachment of exemp- 
tions awarded to a bankrupt by a judgment 
creditor held not to authorize the trustee to 
deduct an equal amount from the sum author- 
ized payable to the creditor in a bankruptcy 
proceeding.—In re MacKissic, U. 8. D. C., EB. D. 
Pa., 171 Fed. 259. 

16. Liquor License.—Under the terms of @ 
sale of a liquor license belonging to a bankrupt, 
the purchaser, on failing to obtain a transfer 
because of personal disqualifications alone, held 
not entitled to recover earnest money paid.—In 
re Comer & Co., U. S. D. C., E. D. Pa., 171 Fed. 
261. 

17. Liquor License.—Purchaser of a liquor 
license belonging to a bankrupt subject to 
transfer held entitled to recover the earnest 

















money paid on refusal of a transfer for per- _ 


sonal disability.—In re Miller, U. S. D. C., E. D. 
Penn., 171 Fed. 263. 

18. Jurisdiction.—A court of bankruptcy 
has no jurisdiction over a debtor’s exemption, 
except to set it aside——In re Mackissic, U. S. 
D. C., E. D. Pa., 171 Fed. 259. 

19. Liens of Attachment.—Where an ad- 
judication in bankruptcy is relied upon to de- 
feat a lien, the burden is upon him who as- 
serts the affirmative to show that the bankrupt 
court has set aside the lien.—Causey Lumber 
Co. v. Connor, Ga., 65 S. E. 194. 

20.—Objeétions to Evidence.—An objection 
to certain evidence, not made before a referee 
in bankruptcy, could not be considered on re- 
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view of the decision on certificate of the 
referee.—In re McCann Bros. Ice Co. U. 8. D. 
C., E. D. Pa., 171 Fed. 265. 

21. Preference.—Pending suit by a bank- 
rupt’s trustee to determine whether a prema- 
ture exercise of an option constituted a prefer- 
ence, the bankrupt’s grantee held entitled to 
possession and to collect rents and profits.—In 
re Blake, U. S. D. C., E. D. N. Y., 171 Fed. 258. 

22. Presumptions.—Where a bankrupt firm 
of brokers converted stock belonging to. their 
customers, and at the time of failure had other 
stock of the same character, it would be pre- 
sumed that they purchased it intending to apply 
it to cover their misappropriation.—In re A. O. 
Brown & Co., U. S. D. C., S. D. N. Y., 171 Fed. 
254. : 

23. Referee Orders.—The mode of review- 
ing an order of a referee in bankruptcy, by pe- 
tition to the District Court, is exclusive, and a 
referee has no power to review or revoke his 
own orders after the time for filing a petition 
for review under the rules of the court has ex- 
pired.—In re Marks, U. S. D. C., S. D. N. Y., 171 
Fed. 281. ’ 

24. Trust Funds.—The owner of trust funds 
held by a bankrupt which he mingled with his 
own may recover the same so far as he can 
trace them or property bought with them into 
the hands of the trustee to the enlargement of 
the estate, but no further.—In re J. M. Ache- 
son Co., U. S. C. C. of App., 170 Fed. 427. 

25. Unpaid Stock Subscriptions.—A court 
of bankruptcy has power to order assessments 
on unpaid subscriptions to the stock of a bank- 
rupt’s corporation.—In re Eureka Furniture Co., 
U. S. D. C.. E. D. Pa., 170 Fed. 485. . 

26. Banks and Banking—Check.—A bank, 
which accepted a check drawn on another bank 
to be immediately placed to the credit of the 
person delivering the check to it, held the own- 
er of the check and liable for loss by laches in 
collecting it—Hobart Nat. Bank v. McMurrough, 
Okl., 103 Pac. 601. 

27. Ultra Vires Acts.—The validity of a 
mortgage upon realty executed to a national 
bank can only be questioned by the federal 
government.—Taylor vy. Davidson, Tex., 120 S. 
W. 1018. 

28. Benefit Societies—Liability of Successor. 
—Held, that a benefit order succeeding another 
would be held liable to the same extent that 
the latter would have been had it continued 
business.—Cooley v. Gilliam, Kan., 102 Pac. 
1091. 

29. “Spitting and Coughing” Defined.—The 
term “spitting or coughing of blood,” as used 
in a question by a medical examiner, means the 
disorder so-called, whether the blood comes 
from the lungs or the stomach.—Eminent House- 
hold of Columbian Woodmen y,. Prater, Okl., 103 
Pac. 559. 

30. Bills and Notes—Dishonor.—The trans- 
feree of a mortgage note after maturity, in 
the absence of notice, is not subject to equities 
subsisting between the maker and an inter- 























mediate indorser.—Reardan v. Cockrell, Wash., - 


103 Pac. 457. 

31. Boundaries—Conflicting Descriptions.— 
Where there are two descriptions, one consist- 
ent with the evident intention of the parties and 
the other rendering the deed inoperative, the 
false call will be rejected.—Hubbard v. White- 
head, Mo., 121 S. W. 69. 

32. Brokers—Constructive Fraud.—It ig con- 





structive fraud for a real estate agent not to 
inform one for whom he is purchasing prop- 
erty that he is the owner or interested therein. 
—De L’Archerie v. Rutherford, Wash., 102 Pac. 
1033. 


33.—_—Earmarks to Stock.—There is no ear- 
mark to shares of corporate stock purchased in 
the market and held by a broker for the benefit 
of his customer.—In re A. O. Brown & Co., U. 
8s. D. Cc. S&S. Q N. Y., 171 Fed. 254. 


34. Revocation of Agency.—Employment of 
broker not for a definite time held revocable at 
will, but employment for definite time held re- 
vocable only in accordance with conditions of 
contract.—Blumenthal vy. Bridges, Ark., 120 §8. 
W. 974. 


35. Cancellation of Instruments—Failure of 
Consideration.—Rescission of a deed will be ap- 
plied only where there is a failure of the en- 
tire consideration, or such nonperformance of 
a mutual dependent covenant as amounts to 
abandonment of contract.—Haydon y. St. Louis 
& S. F. R. Co., Mo., 121 S. W. 15. 

36. Carriers—Damages.—In an action against 
a railroad company for killing horses, evidence 
as to their market value or intrinsic value held 
admissible under the petition, but evidence of 
their value to plaintiff held inadmissible.—Mis- 
souri, K. & T. Ry. Co. of Texas v. Crews, Tex., 
120 S. W. 1110. 

37. Duty of Shipper to Inspect Pens.—As 
it is a railroad company’s duty to provide a safe 
pen for unloading stock at a junction point, a 
shipper could rely on the pen being sufficient 
without inspecting it—El Paso & N. E. Ry. Co. 
v. Lumbley, Tex., 120 S. W. 1050. 

38. Injury to Alighting Passenger.—A pase 
senger is entitled to a reasonable time in which 
to alight.—Westervelt v. St. Louis Transit Co., 
Mo., 121 S. W. 114. m 


39. Chatte! Mortgages—Description of Prop- 











‘erty.—A chattel mortgage description, which 


is sufficient to put a third person upon inquiry 
which will enable him to ascertain the prop- 
erty is good.—First Nat. Bank v. Rogers, OkL, 
103 Pac. 582. ¢ 

40. Foreclosure.—Property held under a 
bond in replevin for redelivery held in custodia 
legis, and the proceeds of a sale thereof can- 
not be applied on the mortgage debt, for the 
satisfaction of which the same was replevied.— 
Farmers’ State Bank of Arkansas City, Kan., 
v. Stephenson, Okl., 102 Pac. 992. 

41. Constitutional Law—Statutes.—A statute 
will not be declared unconstitutional unless so 
beyond a reasonable doubt.—Rakowski v. Wag- 
oner,* Okl., 103 Pac. 632. 

42. Contracts—Enforcement.—An executory 
contract, unlawful when made or contracting 
for the doing of an unlawful act, is not en- 
forceable by either party.—O’Byrne vy. Henley, 
Ala., 50 So. 83. 

43. Corporations—Service of Summons.— 
Where service is had on a cashier, treasurer, 
or managing agent of a corporation, summons 
must show that the chief officer of the corpora- 
tion could not be found in the county.—Ozark 
Marble Co. v. Still, Okl., 103 Pac. 586. 

44..——Stockholder’s Liability—A stockholder 
in a corporation held not relieved from liability 
to creditors on his unpaid subscription, either 
on the ground of fraud inducing his subscrip- 
tion, or because of his formal release therefrom 
by the action of other stockholders.—In re Eu- 
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reka Furniture Co., U. S. D. C., E. D. Pa., 170 
Fed. 485. 

45. Transfer of Stock—A transfer of a 
corporation’s capital stock to a promoter held 
invalid for want of sufficient consideration as a 
matter of law.—Holman vy. Thomas, U. S. C. C., 
W. D. N. Y., 171 Fed. 219. 

46.——Right to do Business in Foreign State. 
—Foreign corporations cannot object to condi- 
tions imposed by law precedent to their right 
to do business within the state.—State ex rel. 
Equitable Life Assur. Society of United States 
v. Vandiver, Mo., 121 S. W. 45. 

47. Criminal Evidence—Instructions.—Where 
the evidence raises an issue favorable to ac- 
cused, he is entitled to an affirmative charge 
thereon.—Wheeler v. State, Tex., 121 S. W. 166. 

48. Criminal Law—Jurisdiction of Supreme 
Court.—The control of the Supreme Court over 
the judgment affirming a conviction of murder 
and remanding the cause to the circuit court, 
to have a new day assigned for the execution of 
the sentence of death, ends when the remittitur 
has been sent down.—State v. Adams, S. C., 65 
S. E. 220. 

49. Damages—Reasonableness of Physician’s 
Bills. —Proof of the reasonableness of a physi- 
cian’s charges held essential to a recovery there- 
of in an action for injuries.—International & 
G. N. R. Co. v. Doolan, Tex., 120 S. W. 1118. 

50. Death—Presumptions.—The court, in an 
action for negligent death, cannot impute to de- 
cedent an intent to commit suicide.—Hart v. St. 
Louis & S. F. R. Co., Kan., 102 Pac. 1101. 

61. Presumption from Absence.—Absence 
of an heir for more than seven years, during 
which the other heirs partitioned and sold the 
property without regard to his interest, held 
not to create a conclusive presumption of his 
death or bar his right to recover his interest 
on his return.—Grimes v. Miller, Mo., 121 S. W. 
21. 

52. Dedication—Undue Influence.—Where a 
father voluntarily conveys substantially all his 
property to a child without any contract for 
support, the burden is on the child to show the 
conveyance was fair and reasonable.—Hattie v. 
Potter, Wash., 102 Pac. 1023. 

53. Deeds—Construction.—That an instru- 
ment is not acknowledged in a manner to au- 
thorize its registration held a circumstance tend- 
ing to show that the parties did not intend it 
to be a completed conveyance.—Lipscomb v. 
Fuqua, Tex., 121 S. W. 193. 

54. Dedication.——A dedication of a public 
Way over land may be limited to the use of 
pedestrians only, or in any other way which the 
dedicator sees fit—Trenton Water Power Co. v. 
Donnelly, N. -J., 73 Atl. 597. 

55. Delivery.—The death of grantor re- 
moves all authority to thereafter deliver the 
deed.—Givens vy. Ott, Mo., 121 S. W. 23. 

56. Delivery.—Delivery of a deed not au- 
thorized by a grantor may be ratified by his 
subsequent conduct and acts.—Lowman vy. Nye 
& Ormsby County Bank, Nev., 102 Pac. 967. 

57. Evidence.—In proving the existence of 
an ancient conveyance by circumstances, it is 
not required that this be done by evidence suf- 
ficient to remove all reasonable doubt on the 
subject.—White v. McCullough, Tex., 120 S. W. 
1093. 

58. Mutual Mistake.—If the grantee under- 
stood that a deed absolute on its face was to 


























operate as an absolute conveyance, and was not 
guilty of fraud in procuring it, it could not be 
avoided because the grantors understood that 
it was intended as a mortgage.—Irvin v. John- 
son, Tex., 120 S. W. 1085. 

59. Divorce—Cruelty.—The mere fact that 
husband and wife were living separate and 
apart when false charges were maliciously made 
by one spouse against the other held not to 
prevent the charges constituting extreme cruel- 
ty.—McDonald v. MacDonald, Cal., 102 Pac. 927. 

60. Easemeats—Continuous Adverse User.— 
An adverse user of an irrigation ditch during 
the cropping season only constitutes a continu- 
ous adverse user.—Silva v. Hawn, Cal., 102 Pac. 
952. 

61. Eminent Domain—What Constitutes Tak- 
ing.—The impairment of utility of property 
held a taking within the constitutional inhibi- 
tion, though the owner has not less of material 
things than he had before.—Lovett v. West Vir- 
ginia Central Gas Co., W. Va., 65 S. E. 196. 

62. Estoppel—Pleading.—Estoppel in- pais, 
to be relied upon as a defense in equity, must 
be pleaded.—Blakemore vy. Johrison, Okl., 103 
Pac. 554. 

63. Evidence—Contents of Letters.—Where 
plaintiff testified to addressing and mailing let- 
ters to defendant, a sufficient predicate was laid 
for testimony of their contents, without prov- 
ing notice to defendant to produce them, where 
he denied having received them.—Jordan v. Aus- 
tin, Ala., 50 So. 70. 

64. Laws of Other States.—The laws of an- 
other state, in the absence of evidence as to 
what they are, will be presumed to be the same 
as the laws of the state.——Wingo v. Rudder, 
Tex., 120 S. W. 1073. 

65. Non-Expert Witnesses.—To render the 
opinion of a nonexpert witness admissible, the 
facts upon which he is called upon to express 
his opinion must be such as men in general can 
understand.—Combs vy. Lake, Ark., 120 Ss. W. 
977. 

66. Schedule Time of Train.—Where a pas- 
senger train is late, it is a matter of common 
knowledge that the schedule time is not ad- 
hered to.—Hoskins v. Northern Pac. Ry. Co., 
Mont., 102 Pac. 988. 

67. Executors and Administrators—Sales 
Under Order of Court.—The probate court may 
fix an upset price in an order of sale.—Epper- 
son v. Jackson, S. C., 65 S. E. 217. 

68. Exemptions—Personal Privilege.—The 
exemption of a debt for wages is a personal 
privilege which the creditor alone can plead 
and prove, and it cannot be set up by a gar- 
nishnee in behalf of a nonresident debtor.— 











St. Louis S. W. Ry. Co. v. Vanderberg, Ark., 120 . 


S. W. 993. : 

69. Explosives—Negligence.—In an action 
for injuries by the ignition of stove polish 
manufactured by defendant, testimony held to 
warrant a finding that it was negligent to place 
it on the market for sale fer common use, with- 
out notifying the public by proper label or 
otherwise of its dangerous character.—Clement 
v. Crosby & Co., Mich., 122 N. W. 263. 

70. Extradition—Jurisdiction.—A Circuit 
Court of the United States has power independ- 
ently.of statute to admit to bail in a case of 
foreign extradition pending examination, but 
such power should be exercised only under the 


‘most pressing circumstances.—In re Mitchell, 


U. 8S. D. C, S&S. D. N. Y¥., 171 Fed. 289. 
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71. False Pretenses—Evidence.—To sustain 
a conviction for false pretenses, the prosecutor 
must have parted with the title and not merely 
with the possession of the property.—State v. 
Germain, Or., 103 Pac. 521. 


72. Fire Insurance—Notice to Agent.—Notice 
to a soliciting agent after a fire insurance policy 
is issued is not notice to the company.—Aetna 
Ins. Co. v. Kennedy, Ala., 50 So. 73. 

73. Fraud—Representations of Vendor.—A 
vendee may rely on representations of his ven- 
dor where the property is at a distance, or 
where for any other reason the falsity of the 
representation is not. readily ascertainable.— 
Wooddy v. Benton Water Co., Wash., 102 Pac. 
1054. . 

74. Frauds, Statute of—Agreement to Answer 
for Debt of Another.—Where goods were sold 
to a buyer on defendant’s credit upon the buyer 
having stated that defendant would stand good 
for the price, and defendant did not repudiate the 
transaction when his attention was called to it 
but acquiesced, he ratified the buyer’s acts, even 
though he did not originally authorize the buyer 
to buy on his credit—Tuttle v. Welty, Colo., 
102 Pac. 1069. 

75. Sale of Land.—An oral agreement to 
rescind a contract for sale of lands held invalid 
under the statute of frauds.—Friar v. Baldridge, 
Ark., 120 S. W. 989. 


76. Gaming—Recovery of Money Lost.—Un- 
der Rev., St. § 4275, a lessee of premises who 
sublets the same is liable to the judgment re- 
covered against the sublessee for money lost in 
gaming.—Iroquois Co. v. Meyer, Ohio, 89 N. E. 
90. 

77. Garnishment—Situs of Debt.—The situs 
of a debt owed by a Missouri railroad company 
operating a railroad through Missouri and Ar- 
kansas is in Missouri as well as Arkansas for 
the purpose of garnishment.—St. Louis S. W. 
Ry. Co. v. Vanderberg, Ark., 120 S. W. 993. 

78. Habeas Corpus—Grounds of Remedy.— 
A writ of habeas corpus is not avilable to effect 
the purpose of appeal, certiorari, or supersedeas. 
—Ex parte Cain, Tex., 120 S. W. 999. 

79. Injunction—Conspiracy to Prevent Op- 
eration of Mine.—Bondholders of a coal com- 
pany may maintain a suit to enjoin illegal in- 
terference with the operation of the company’s 
mines by strikers and their confederates, which 
operation is necessary to enable the company to 
pay the interest on its bonds, without apply- 
ing to the mortgage trustee to bring such suit. 
—Carter v. Fortney, U. 8S. C. Cc, N. D. W. Va., 
170 Fed. 463. 

80. Interstate Commerce—Food and Drugs 
Act.—Where a liquid in casks is shipped in 
interstate commerce in car load lots, the cask 
and not the car is the “original package” with- 
in the meaning of Food & Drugs Act, which 
authorizes the seizure and forfeiture for adul- 
teration or misbranding of articles so shipped 
while remaining in “original unbroken pack- 
ages.”—United States y. Sixty-Five Casks Liquid 
Extracts, U. S. D. CG, N. D. W. Va. 170 Fed. 
449. 

81. Judgment—Conclusiveness.—The rule 
that a judgment is conclusive as to every mat- 
ter that might have been raised obtains as to 
a judgment by confession.—Farmers’ State Bank 
of Arkansas City, Kan., v. Stephenson, Okl., 102 
Pac. 992. 

82. Conclusiveness. — Judgment recital, 
that parties interested had consented to its 











rendition, held, in the absence of fraud, conclu- 
sive.—Gunter v. Hinson, Ala., 50 So. 86. 

83.——Consent to Rendition—A consent that 
a decree be made waives any prior irregularity. 
—Gunter v. Hinson, Ala., 50 So. 86. 

84. ‘Warrant to Confess.—A warrant of at- 
torney to confess judgment contained in a joint 
and several note held equivalent to several 
powers signed by the individual makers, and 
to entitle the holder to enter several judg- 
ments against the makers.—George D. Harter 
ray v. Straus, U. S. C. C., E. D. Pa., 170 Fed. 


85. Landlord and Tenant—Ejectment.—A 





landlord purposely taking on himself the bur- 


den of supporting his tenant’s possession, at- 
tacked in ejectment, held to make himself re- 
sponsible if thé possession is adjudged wrong- 
ful.—Mann v. Doerr, Mo., 121 S. W. 86. 


86. Liability for Rent.—A lease of premises 
for saloon purposes held not terminated by the 
prohibition law, so as to relieve the lessee from 
liability for future rent.—O’Byrnée y. Henley, 
Ala., 50 So. 83. 


87. Lien for Rent.—A purchaser from the 
tenant or of his renters of the crops raised on 
the premises is charged with notice of the ac- 
knowledged and recorded lease reserving a lien 
on the crops for the rent.—Land v. Roby, Tex., 
120 S. W. 1057. 


88.—wWaiver of Condition in Lease.—Waiver 
of a condition against assignment of lease did 
not also nullify covenants against the carry- 
ing on of other classes of business or sublet- 
ting therefor.—German-American Sav. Bank v. 
Gollmer, Cal., 102 Pac. 932. 


89. Larceny—Posesssion of Stolen Goods.— 
Possession, of stolen goods held to require an 
explanation from person in possession; other- 
wise the presumption is that he obtained pos- 
session feloniously.—State v. Winter, S. C., 65 
S. E. 209. 


90. Libel and Slander—Meaning of Libelous 
Publication.—Where the words in a publication 
charged to be libelous are ambiguous, or where, 
under the circumstances, they are susceptible of 
a double meaning, the question in what sense 
they were used is for the jury.—Branch v. Pub- 
lishers: George Knapp & Co. Mo., 121 S. W. 
93. 


91. Privileged Communications.—A com- 
munication made by a fraternal beneficiary as- 
sociation to members concerning the conduct of 
an agent held a qualified privileged one.— 
ag = v. Royal Fraternal Union, Mo., 121 8. 

92. Mandamus—tTrial of Title to Office.—Quo 
warranto, not mandamus, is the proper remedy 
to determine the title to and possession of a 
public office, and a claimant cannot resort to 
mandamus for relief.—La Chance y. Machia, 
Mich., 122 N. W. 271. 

- 93. Marriage—Burden of Proof.—The law pre- 

sumes that a marriage is valid, and throws the 
burden on those claiming the contrary to show 
it by strong and persuasive evidence, the pre- 
sumption being one of the strongest known to 
law.—Maier v. Brock, Mo., 120 S. W. 7 

94. Presumption.—A marriage between par- 
ties, one of whom had an undivorced spouse, 
which was known to both, was unlawful in its 
inception, and there is no presumption of a 
change of relation upon the undivorced spouse 
thereafter dying.—Clark v. Barney, Okl., 103 
Pac. 598 J 

95. Master and Servant—Assumed Risk.—A 
servant does not assume the risk of danger from 
unsafe machinery unless the defects are ob- 
ee vy. John H. Talge Lounge Co., Mo., 


96.—Assumed Risk.—An employee, engaged 
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in making safe and unsafe condition in the 
plant or premises of his employer, assumes the 
risk of inherent dangers, but not those grow- 
ing out of his employer's negligence.—Tennes- 
see Coal, Iron & R. Co. v. King, Ala. 50 So. 

97. Concurring Negligence.—The master is 
liable for injuries to a servant caused by the 
concurrent negligence of himself and a fellow 
servant.—Baynes v. Billings, R. L, 73 Atl. 625. 


98.——Concurring Negligence.—A servant may 
recover for injuries caused by the concurrent 
negligence of the master and a fellow servant. 
—Standard Cotton Mills v. Collum, Ga., 65 S. 
E. 195. 


99. “Duty to Instruct—A master was not 
required to give special instructions to a work- 
man, unless there was something peculiar about 
the machine.—Sabin v. Northwestern Leather 
Co., Mich., 122 N. W. 300. 

100. Injury to Minors.—The burden is on 
an infant employee, 14 years of age or over, 
to show a want of sufficient capacity to avoid 
danger; but, if under 14, the burden to show 
such capacity is on the employer.—Ewing v. 
Lanark Fuel Co., W. Va., 65 S. EB. 200. 


101. Negligence of Independent Contractor. 
—One who employs a contractor exercising an 
independent employment to do a piece of work 
is not in general liable for the wrongs of the 
contractor, his subcontractors, or servants.— 
Stephanville, N. & S. T. Ry. Co. v. Couch, Tex., 
121 S. W. 189 

102.-——Vice Principal—The manager of a de- 
partment of the master’s business who pre- 
pared the place in which a servant was to work, 
and gave him the implements with which to ac- 
complish his task was a vice principal of the 
master.—Boin v. Spreckels Sugar Co., Cal., 102 
Pac. 937. 

103. Mines and Minerals—Public Lands.— 
Coal lands are “mineral lands” within the mean- 
ing of that term as generally employed in the 
laws regulating the disposal of the public do- 
main.—United States v. Northern Pacific Ry. 
Co., U. S. Cc. GC, D. Mont., 170 Fed. 498. 

104. Names—Definition of Nickname.—Nick- 
names are names given in contempt, derision, 
or sportive familiarity; a familiar or opprobri- 
ous appellation.——Ohlmann vy. Clarkson Saw- 
mill Co., Mo., 120 S. W. 1155. 

105. Negligence—Choosing Unsafe Way.—The 

rule that one voluntarily choosing an unsafe 
way when there is a safe one is guilty of con- 
tributory negligence is only applicable where 
one of the ways is so unsafe that a person of 
ordinary prudence would not choose it.—Gal- 
veston, H. & S. A. Ry. Co. v. Schuessler, Tex., 
120 S. W. 1147. 
_106. Parent and Child—Right to Earnings.— 
In general the father or the widowed mother of 
a minor child is entitled to his services and 
earnings.—Biggs v. St. Louis, I. M. & S. Ry. Co., 
Ark., 120 S. W. 970. 

107. Partnership—Confession of Judgment. 
—A stipulation in replevin between the attorney 
for plaintiff and the attorney for a defendant, 
individually and as a copartner of a firm, that 
judgment might be taken against such defend- 
ant individually and as a copartner of the firm, 
did not authorize the entry of a judgment 
against the partnership.—Hoffman v. Spokane 
Jobbers’ Ass’n., Wash., 102 Pac. 1045. 

108. Evidence.—In an action against three 
defendants as partners, it was error to admit 
evidence tending to charge one defendant with 
the debt on his individual promise to pay.— 
Brown vy. Williams,” Okl., 103 Pac. 588. 

109. Right of Surviving Partner.—A _ sur- 
viving partner held legally entitled to continue 
the firm’s business without authority of per- 
sonal representatives of the deceased partner.— 
Rowell v. Adams, S. C., 65 S. E. 207. 

110. Principal and Agent—Power of Attor- 
ney—A power of attorney, coupled with an 
interest authorizing another to assign future 
earning from an existing employment, could 
not be revoked while the employment continued 
until the debt was discharged, but could be 
revoked as to earnings from a future employ- 
ment.—Cox v. Hughes, Cal., 102 Pac. 956. 

111. Railroads—Authority of Agents—A 























sesqece in charge of a railroad company’s hos- 
pital cannot bind it by his promise to notify 
third persons of the condition of the inmates.— 
Carroll v. St. Louis Southwestern Ry. Co., Tex., 
120 S. W. 1079. 

112. Duty to Heat Station.—Rallroads oc- 
cupying and maintaining a joint passenger sta- 
tion are jointly bound to keep the same com- 
fortably heated.—International & G. N. R. Co. v. 
Doolan, Tex., 120 S. W. 1118. 

113. Failure to Carry to Destination—A 
passenger whom a carrier wrongfully refuses 
to carry to his destination may recover dam- 
ages, both for fright and for mental distress.— 
Pullman Co. v. Cox, Tex., 120 S. W. 1058. 

114. Postal Clerks as Passengers.—Ralil- 
Way postal clerks are passengers while being 
carried under an arrangement with the United 
States government with reference to the trans- 
portation and handling of the mail.—Hoskins v. 
Northern Pac. Ry. Co., Mont., 102 Pac. 988. 

115. Removal of Causes—Jurisdiction.—No 
cause is removable unless it is concurrently 
cognizable by the state and federal courts; and 
if a defendant, having removed a cause, there- 
after moves to dismiss because of lack of jur- 
isdiction of the state court over the subject- 
matter, it is the duty of the federal court, at 
least where the question is in doubt, on season- 
able motion therefor to remand the cause.— 
Thacker Coal & Coke Co. v. Norfolk & W. Ry. 
Co., U. 8. C. C., 8S. D. W. Va., 171 Fed. 271. 

116. Replevin—Evidence.—In an action for 
replevin, the replevin bond was admissible in 
evidence.—Lewter v. Lindley, Tex., 121 S. W. 











117. Sales—Fraud.—The warranty by a seller 
that an unsound horse sold was sound would 
not be a fraud unless the seller knew of its 
unsoundness.—Jordan y. Austin, Ala. 50 So. 

118. Set-Off and Counterclaim—Conversion of 
Personal Property.—In a suit to subject pledged 
property to the debt, a claim for conversion 
was not a proper item of counterclaim.—First 
Nat. Bank vy. Fowler, Wash., 102 Pac. 1038. 

119. Validity—The validity of a counter- 
claim is determined by whether it would con- 
stitute a cause of action by defendant against 
plaintiff—Johnson v. Acme Harvesting Mach. 
Co., Okl., 103 Pac. 570. 

120. Street Railroads—vVigilance of Motor- 
men.—An ordinance requiring motormen_ to 
keep a vigilant watch for all persons on foot, 
especially children, either on the track or mov- 
ing toward it, and on the first appearance of 
danger. to stop within the shortest time and 
space practicable consistent with safety of pas- 
sengers, is a reasonable exercise of police 
power.—Spencer y. St. Louis Transit Co., Mo., 
121 S. W. 108. 

121. Telegraphs and Telephones—Rules and 
Conditions.—Rules and conditions, indorsed on 
a message received and transmitted by a tele- 
graph company, are binding only when they 
become a part of the contract between the 
sender and the company, and the "action is for 
breach thereof.—Western Union Telegraph Co. v. 
Louisell, Ala., 50 So. 87. 

122. Trade-Marks and Trade-Names—Mean- 
ing Of.—A trade-mark merely distinguishes and 
designates the business in which’ it is used, and 
it is the business which is to be protected, and 
not the trade-mark as a mere collocation of 
words or symbols.—Thomas G. Carroll & Son 
Co. v. McIlvaine & Baldwin, U. S. C. C, S. D. 
N. Y., 171 Fed. 1265. 





123. Trespass To Try Title—Equitable Title. 
—An equitable title is sufficient to sustain an 
action of trespass to try title——Bell County v. 
Felts, Tex., 120 S. W. 1065. 

124. Vendor and Purchaser—Recover of 
Land on Default of Payment.—The general rule 
is that where a'vendor, or those claiming under 
him, has done nothing to waive the right, he 
may in every case of an executory sale, when 
a purchaser makes default in payment, sue to 
recover the land.—Crain v. National Life Ins. 
Co. of United States, Tex., 120 S. W. 1098. 

125. Sale of Land.—Vendees under con- 
tract for the sale of land held not barred from 
a recovery for a deficiency by the mere accep- 
tance of the deed.—Wooddy v. Benton Water 
Co., Wash., 102 Pac. 1054. 
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